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Abstract: This thesis examines the contested doctrine of anticipatory
self-defense in international law, where a state uses force in anticipation of an
imminent attack. While the UN Charter strictly limits the use of force to cases
of actual armed attack under Article 51, evolving threats—such as terrorism,
cyberwarfare, and the proliferation of weapons of mass destruction—have
prompted some states to adopt more expansive interpretations. The study
revisits the historical benchmark of the 1837 Caroline incident, contrasts
restrained cases like the Cuban Missile Crisis with controversial instances such
as the 2003 invasion of Iraq, and highlights the risks of subjective national
definitions of “imminence.” It argues that the current legal framework is
insufficiently precise, leaving room for abuse and undermining collective
security. The thesis calls for a reformed legal regime with clearer definitions,
stricter evidentiary requirements, proportionality standards, and independent
oversight mechanisms, thereby reconciling state security imperatives with the

principles of peace and legal accountability.
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1. Introduction

The regulation of military force is a foundational pillar of international law,
intended to prevent unnecessary wars and minimize human suffering. Central to
this framework is the prohibition against the use of force, codified in Article
2(4) of the United Nations Charter, and the limited right to self-defense
recognized in Article 51 (United Nations, 1945). However, the Charter does not
expressly authorize the use of force in anticipation of an attack, leaving the
concept of “imminence” undefined and creating a significant legal gap.

This gap has become increasingly relevant as the nature of global threats has
shifted. Modern security challenges—including terrorism, cyberattacks, and the
rapid proliferation of weapons of mass destruction—often evolve faster than
traditional legal processes (Dinstein, 2017). As a result, states have occasionally
resorted to anticipatory force to address perceived threats before they
materialize, sparking debates over legality, proportionality, and the risk of
abuse.

This study examines the scope, legality, and risks of anticipatory self-defense
under international law, highlighting historical and contemporary case studies to
propose a framework for reform.

2. Methods

This research adopts a doctrinal legal research methodology, analyzing
primary sources of international law—including the UN Charter, customary
international law, and state practice—as well as secondary sources such as
scholarly commentary and judicial opinions (Cryer et al., 2014).

Key primary materials include:

e The text of the UN Charter (United Nations, 1945).

e The diplomatic correspondence surrounding the Caroline incident
(Webster, 1842).
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e Security Council resolutions and state declarations in relation to the
Cuban Missile Crisis and the Iraq War.

Secondary materials include academic works on the use of force and
self-defense (Gray, 2018; Ruys, 2010), as well as analyses of recent threats like
cyberwarfare and targeted drone strikes.

The research employs qualitative analysis to interpret legal provisions, historical
precedents, and evolving state practice, with a focus on how “imminence” is
defined and operationalized in international law.

3. Results

3.1 Legal Framework

Article 2(4) of the UN Charter prohibits the use of force, while Article 51
permits self-defense only “if an armed attack occurs” (United Nations, 1945).
The absence of explicit language on anticipatory action has created interpretive
tension between a restrictive reading—Ilimiting self-defense to post-attack
responses—and a permissive reading allowing preemptive force in the face of
imminent threats (Gray, 2018).

3.2 Historical Precedents

e The Caroline Incident (1837): Established that anticipatory self-defense
may be lawful if the threat is “instant, overwhelming, leaving no choice
of means, and no moment for deliberation” (Webster, 1842).

e Cuban Missile Crisis (1962): The U.S. imposed a naval blockade on
Cuba to prevent the installation of Soviet missiles. While technically
contrary to the Charter, it was widely viewed as proportionate and
resolved diplomatically (Schmitt, 2011).

3.3 Contemporary Cases

e Iraq War (2003): The U.S.-led coalition cited anticipatory self-defense
against alleged weapons of mass destruction. The absence of Security
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Council authorization and lack of concrete evidence undermined the legal
justification (Ruys, 2010).

e Cybersecurity Threats: The rise of state-sponsored cyberattacks
challenges traditional notions of “armed attack,” with some arguing that
severe cyber operations could trigger anticipatory self-defense (Schmitt &
Vihul, 2017).

4. Discussion

The results reveal a persistent legal ambiguity that allows states to stretch the
concept of “imminence” to justify otherwise unlawful uses of force. While the
Caroline standard remains influential, it is rooted in 19th-century military
realities that may not adequately address modern threats such as cyberwarfare or
non-state terrorist networks (Dinstein, 2017).

The Cuban Missile Crisis illustrates that anticipatory measures can be restrained
and diplomatically managed, while the Iraq War underscores the risks of acting
on disputed intelligence. Without clear, objective criteria, anticipatory
self-defense risks becoming a pretext for aggression, undermining the collective
security system envisioned in the Charter (Gray, 2018).

Reform is essential. A modern framework should:

p—

. Clearly define “imminence” in light of contemporary threats.
2. Impose strict evidentiary standards for threat assessments.
3. Require proportionality and necessity in all uses of force.

4. Mandate independent review, ideally via the UN Security Council or a
specialized tribunal.

5. Conclusion

Anticipatory self-defense occupies a legally ambiguous and politically sensitive
space in international law. While the doctrine can serve legitimate defensive
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purposes, its misuse poses grave risks to global peace. Clarifying the legal
parameters—particularly around imminence, proportionality, and independent
oversight—would help reconcile the need for timely defense with the principles
of legality and collective security.
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